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| nt roducti on

| am pl eased to be here today with NARUC s
Tel econmuni cations Committee, to hear nore about the States’
views regarding the procedures for entry by the Bell operating
conpanies into in-region interLATA services under section 271 of
t he Tel ecommuni cati ons Act, and also to share a few thoughts
about the Justice Departnent’s views. You have been and wil |
continue to be a trenmendously inportant force in helping to
pronote conpetition in the | ocal exchange.

Chai rman Hundt and the FCC have been doing a great job in
reaching out to the States and to us as part of the effort to
solicit input fromall quarters as they work to inplement section
271 of the new law. The thoughtful analysis Chairmn Hundt gave
at the forum convened by the FCC for the States in Washi ngton,
D.C., last nonth, and his remarks at the G eat Lakes - Md
Atlantic conference of State conm ssioners earlier this nonth,
have noved the process forward and hel ped us all focus our
t hi nki ng.

Over at the Departnent of Justice, we have been actively
di scussing these issues with the FCC, NARUC, the State
conmmi ssions, and other interested parties. It is inportant that
we all devote ourselves to getting this right, and work together
cooperatively, so that we can hel p ensure that the new | aw
delivers on its prom se of nore conpetition throughout the
t el ecommuni cations industry, with all the attendant benefits to

consuners, businesses, and the econony.



W’ ve been giving a great deal of thought to section 271,
under which the Departnment has a special statutory consulting
role. Section 271 not only protects conpetition in |ong
di stance; it also holds a key to ensuring that conpetition can
take root and thrive in all sectors of the industry, including
the |l ast bastion of the old tel ephone nonopoly, the | ocal
t el ephone exchange.

The Departnent’s goal, ultimately, is to see conpetition
beconme the primary organizing principle in all tel ecomunications
mar kets -- open markets, with everyone pernmtted to conpete
agai nst everyone el se, everywhere. Open markets, in which ease
of business entry and the ability of existing entrants to expand
will work to restrain the tenptation of any firmto raise prices
or otherw se take custoner loyalty for granted. | knowthat is a
goal shared by everyone in this room Properly applied, section
271 can help us achieve that result as soon as possible.

O course, our ultimte goal is not going to be achieved
overnight; and it is not going to be achieved without a | ot of
work on all our parts. W should all be prepared for the
transition to open and conpetitive markets to take quite a while,
given the still-devel oping state of | ocal exchange technol ogy --
and the nonopolized state of | ocal exchange markets -- that we
find as the starter’s pistol is fired. As Chairman Hundt put it
in his recent remarks, "For those who suggest that the new | aw

nmeans the dem se of the FCC and its State counterparts, | think a



dose of reality is in order."” Assistant Attorney General Anne

Bi ngaman nade a simlar point in response to a question at a
NARUC | uncheon in Washington, D.C., a few nonths ago -- that
State regulators will have enornous responsibilities with respect
to tel ecommuni cations markets in the States for years to cone.

They are both right.

The Test: Open and Conpetitive Markets

Section 271 sets out a nunber of preconditions that nust be
nmet before a Bell operating conpany nay receive the FCC s
approval to provide interLATA services in its own |ocal telephone
service region. The FCCis to determ ne whether these
preconditions are satisfied, but only after consulting with the
Department of Justice, as well as with the State conm ssions of
the States involved. So section 271 contenplates that the State
conmi ssions and the Departnment will be integrally involved, and
that their -- and our -- assessnents will be inportant to the
FCC s deci sion.

The inclusion of section 271 in the new | aw serves two
i nportant proconpetitive purposes. First, it maintains -- while
it is still necessary -- the protection agai nst use by a Bel
operating conpany of its |ocal phone service nonopoly to inpede
conpetition in the market for |ong distance service -- a market
that, historically and up to the present day, still largely
depends on reliable interconnection to the Bell’ s |ocal exchange.

But Congress clearly had nore than this in mnd in enacting

section 271. The interLATA restriction was originally adopted as

4



part of an antitrust consent decree that took as a given that the
| ocal exchange would, for the foreseeable future, remain a

regul ated nonopoly -- whether due to technol ogical constraints
that rendered it sonething of a "natural nonopoly,"” or due to
other, jurisdictional constraints. The MJ' s interLATA
restriction was designed to protect conpetition in the |ong

di stance market in this environment, mndful of the Bell Systems
denonstrated ability to use its | ocal exchange nonopoly to inpede
conpetition there in defiance of the nost valiant regulatory

efforts. The interLATA restriction served that purpose very

well. But the new |l aw has a nmuch nore anbitious, |audatory, and
far-reaching goal: to bring increased conpetition to all sectors
of the industry -- including the |ocal exchange.

Section 271 al so serves this second, nore anbitious purpose,
by setting forth the test by which to gauge whet her the | ocal
mar ket s are open enough to act as a dependabl e natural constraint
on anticonpetitive conduct. |If the |ocal markets are truly open,
and functioning such that the ability and incentive to
di scrimnate and cross-subsidize are effectively constrained,
then entry by a Bell operating conpany into |ong distance could
be a pro-conpetitive addition to the market.

But if the markets are not truly open, and there is no
conpetitive constraint on discrimnation and cross-subsidi zati on,
then entry by a Bell operating conpany into |ong distance, while
it still retains too many vestiges of its old | ocal exchange
nmonopol y, could actually increase the incentives for the Bell to

exploit that power. The Bell’s possible reward woul d be not only
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preserving its lucrative |ocal exchange domai n, but al so using
its nmonopoly there to grab a |arge piece of the approxinmately 36
billion dollars a year that the | ong distance conpani es now net
after paying |ocal exchange access charges.

That woul d be exactly the opposite result of what Congress
intended in enacting the newlaw. So we nust nmake section 271
work to ensure that the incentives remain in the proconpetitive
direction. And the prospect of entry into |ong distance provides
a powerful incentive for the Bells to cooperate in truly opening
the |ocal exchange markets to conpetition

The Justice Departnent plans to evaluate section 271
applications as to each of the legal requirenments, in keeping
wi th our broad consultative authority under the section. W wll
consi der whether the applicant has fully inplenented the
conpetitive checklist. W wll evaluate whether a predom nantly
facilities-based conpetitor is providing the required service to
busi ness and residential custoners. And we will also consider
the broader public interest requirenent. Qur evaluations wll be
informed by our particular expertise in conpetition issues; but
we will not limt our analysis to any particular antitrust
standard derived from sone other |aw or decree.

We oppose the use of a nmetric test that requires the Bel
operating conpany to have |lost a specific market share or
speci fic nunber of custoners. VWhile information regarding any
i nroads by conpetitors in the |ocal exchange wll certainly be
useful and relevant to the overall analysis, a rigid netric test

m ght be ganed by one party or another, and it could demand nore

6



of the Bell -- or less -- than is necessary to secure open

mar kets and conpetition. Rather than relying on a rigid netric
test, we should ask whether the Bell faces the kind of market in
which it has to gear its business toward conpeting to retain its
custonmers. W should ask whether conpetitors can successfully
enter and expand in the |ocal exchange markets in a tinely
fashion. Full use of the public interest requirenent, along with
the conpetitive checklist and the facilities-based conpetitor and
separate subsidiary requirenments, is the route set forth under
the statute to ensure that |ocal exchange markets are truly open

to all conpetitors.

A Front-Line Role for the States

Passage of the new | aw was made possible in part by the
| eadership of many States in taking steps to pronote conpetition
even before the Congress was ready to act. Now that Congress has
acted, your help will be needed nore than ever. And you are in a
position to provide a |l ot of helpful information. You will have
been in the front lines of inplenenting the interconnection and
resal e requirenments of section 251, shaping rules, arbitrating
di sputes, and enforcing agreenents. So you will have intinmate
know edge of the progress -- and any obstacles -- in inplenenting
t he mar ket -openi ng neasures that are a precondition to | ong
di stance entry. And the new | aw envisions that you will be the
first to review a Bell operating conpany’s interconnection
agreenments or statenents of general ternms and conditions to gauge

the Bell’s conpliance with the conpetitive checklist.
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We wel conme and encourage the State conm ssions to take an
active role. In fact, we strongly urge you to. You are in the
best position to obtain information, because you can conpel the
parties to produce it, and can conduct proceedi ngs in which
i ssues and evi dence can be probed through cross-exam nation and
argunent. The information the State comm ssions provide to us
and to the FCC may wel | becone the factual bedrock of our own
anal yses. So we are interested in hearing fromyou not only
whet her you believe each itemon the checklist has been
satisfied, but precisely how it has been satisfied.

W encourage the State conm ssions to devel op a detail ed
factual record on which to base their assessnments, and which wll
be provided to the FCC and to the Departnent of Justice. Wen
everyone i s arguing about the nerits and rel evance of all the
issues that will be raised in connection with section 271
proceedings, it is essential that there be as full a factual
record as possi ble on these issues.

Let ne just nmention a sanple of the questions we and others
will be asking. How many interconnection and resal e agreenents
has the Bell operating conpany negoti ated, and how conprehensive
are they? How strong are the conpetitors who have obtai ned t hem
and do those conpetitors have the capability to expand? What
kind of service are they providing? Do the agreenents neet the
differing needs of all types of conpetitors, or are issues that
are of particular concern to one class of potentially significant
conpetitors still unresolved? |If there are unresol ved issues,

how i nportant and reasonable are the itens bei ng denanded by a
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conpetitor that the Bell hasn’'t agreed to? How receptive has the
Bell shown itself to be in general toward negotiating agreenents?
| f conpetitors succeed in persuading custoners to buy conpetitive
| ocal exchange service, can the Bell quickly provide all the
unbundl ed network el enents and services for resale that may be
requested? What conplaints, if any, have there been regarding
the Bell’s inplenmentation of any agreenment? Wat is the extent

of any remai ning danger that the Bell can, and woul d,

di scrim nate agai nst conpetitors in the provision of elenments and
services, or cross-subsidize between |ocal and | ong distance
services? Does the access charge structure permt interexchange
carriers to conpete on an equal footing with the Bell? How m ght
t he extent of business and residential |ocal conpetition in the
State, both facilities-based and resal e, be expected to change in
t he near future, and what woul d the change depend on?

The |l evel of detail will be very inportant to us all,
because your factual record will be used in assessing whether the
checklist has been "fully inplenmented,” as section 271 requires.
"Fully inplenmented" neans nore than just being reflected in an
agreenent on paper. It nmeans actually being in operation and
doing its market-opening work. It means that the required
el ements and services nust be available in a tinely and reliable
manner and in the quantities that may be request ed.

Your factual record will also be used in assessing whether
the facilities-based conpetitor requirenent and the public

interest requirenent are satisfied.



The nmore fully you can explain your own assessnents, and the
nore fully you can develop the factual record in a tinmely
fashion, the better able we and the FCC will be to put your
record and assessnments to good use. W are really counting on
you.

We are encouraging the States to begin the fact gathering
and assessnment now, and to begin sharing factual information with
us as soon as possible, even before section 271 applications are
filed. This is particularly inportant in States where you
bel i eve that the incunbent Bell operating conpany may apply for
| ong distance entry this year. Once an application is filed, the
FCC has only 90 days to decide. That is not nuch tinme. And we
have even | ess, because we have to give our evaluation to the FCC
intime for the FCCto give it the required substantial weight.
Furthernore, the Justice Departnent does not have i ndependent
conpul sory process under the section 271 process to gather
evi dence on our own, as we do in an ordinary antitrust
i nvestigation.

The States can save tine and effort by keeping the section
271 requirenments in mnd as they inplenment the interconnection
and unbundling requirenents under section 251. O course, not
every interconnection and unbundling agreenent that satisfies
section 251 will fully satisfy the checklist under section 271.
When the agreenent has been negotiated by the parties, rather
than arbitrated by the State comm ssion, it mght in sone cases
fall short of the checklist. But in exam ning each negoti ated

agreenent that is brought before you under section 251, and in

10



arbitrating any di sputes, you should al so be building the
detailed factual record regarding |ocal market conditions that
wi || be needed for section 271.

We are encouraged that |ast week, States such as IIlinois,
Ohi 0, and New Yor k announced the beginning of their efforts to
develop this kind of detailed factual record, joining Florida and
per haps other States. Subm ssions by interested parties are
schedul ed within the next nonth. Meanwhil e, while we are
waiting to hear fromthe State conm ssions formally, we are
| earning as much as we can now, through informal discussions with
the States, the FCC, the Bell operating conpanies, and the

conpetitors seeking interconnection agreenents.

The Public Interest Requirenent

| would also |like to say a few words about the public

interest requirenent. The public interest requirenent has been a
central tenet of teleconmunications regulatory policy as |long as
there has been an FCC -- longer, | think. The Suprene Court has
made clear that authority to regulate in the public interest is
not confined to any fornula, but gives the agency exercising that
authority wide latitude to consider the big picture as well as
all the specific details, in order to do the right thing.' The

Suprene Court has al so nade clear that conpetition is a core

1 See, e.g., FCC v. WNCN Listeners Guild, 450 U.S. 582
(1981); See also United States v. FCC, 652 F.2d 72, 88 (D.C. Cir.
1980) (en banc).
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concern in public interest analysis.? And indeed, numerous FCC
public interest rulings have been based explicitly on conpetition
consi derations.?

But curiously, since enactnent of the new law, it has been
suggested in certain quarters that the public interest
requi rement m ght not have even its customary significance in
section 271, and m ght be just sone sort of gratuitous
restatenent of the conpetitive checklist, presuned to be
satisfied whenever the checklist is. | would like to put that
notion to rest.

Certainly, there can be no doubt as to the critical

i nportance of the checklist. It is what brings section 251's

i nt erconnection and unbundling requirenents -- crucial conponents
in opening the markets -- explicitly into the section 271

equati on.

But to us, the equally critical inportance of the public
interest requirenent is unm stakable. |Its inportance is not only
reflected in the express terns of the statute itself, where the

requirement is given co-equal billing wth the checklist and the

> See, e.g., United States v. RCA, 358 U.S. 334, 351 (1959);

ee also United States v. FCC, 652 F.2d 72, 81-82 (D.C. Cir.
1980) (en banc).

199}

3 See, e.g., Sprint Corp., Declaratory Ruling and Order, FCC

95-498 (Dec. 15, 1995); McCAW and AT&T, Memorandum Opinion and
Order, FCC 94-238 (September 19, 1994); MCI Communications Corp.,
British Telecommunications, Declaratory Ruling and Order, FCC 94-
188 (July 14, 1994).
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ot her requirenents that the Bells nust establish that they
satisfy. It is also indicated tinme after tinme in the |egislative
hi story. Menbers whose support was absolutely essential to the
new | aw s passage made it clear that an i ndependent public
interest requirenent, of at |least the breadth that public
interest requirenents generally have before comm ssions such as
the FCC, was essential to their support. It was also an
i mportant consideration for President Cinton in signing the new
law. This is what the President said in his signing statenent:
"To protect the public, the FCC nust eval uate any
application for entry into the |ong distance business
inlight of its public interest test, which gives the
FCC discretion to consider a broad range of issues,
such as the adequacy of interconnection arrangenents to

permt vigorous conpetition.”

True, there were Menbers who opposed the public interest
requirenent. But they were in a distinct mnority. W know that
wi t hout a doubt, because sonme of them offered an amendnent in the
Senate to delete the public interest requirenment, and rely solely
on the checklist, and that anmendnment was defeated. Mreover, in
t he House- Senate conference on the bill, the Justice Departnent’s
role in evaluating entry under section 271 was strengthened,
maki ng even clearer that the policy context in which the FCC
woul d be conducting its public interest anal ysis under section

271 was to include a serious focus on conpetition, as inforned by
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the principles of antitrust. Quoting again fromthe President’s
si gni ng statenent:
“[1]n deciding whether to grant the application of

regional Bell conpany to offer |ong distance service ,
the FCC nust accord "substantial weight’ to the views
of the Attorney General. This special |egal standard,
which | consider essential, ensures that the FCC and
the courts will give full weight to the specia
conpetition expertise of the Justice Departnent’s
Antitrust Division -- especially its expertise in
maki ng predictive judgnents about the effect that entry
by a Bell conpany into |ong distance may have on

conpetition in local and | ong distance markets."

So you can expect the public interest requirenent, and
through it broad consideration of conpetitive conditions in al
the affected markets, to be a principal focus of every section

271 eval uati on.

Concl usi on

Congress has given us all a nmonunental task, with a |ot of
work to do and a short tinme to do it in. But if our efforts
succeed, the payoff, in terns of increased conpetition, economc
growt h, and innovation, will be tremendous. And one of the nost
i nportant parts of the newlaw to get right is the pivotal
section 271. W in the Justice Departnment | ook forward to
continui ng our discussions with you as we nore fully devel op our

views, and as section 271 is inplenented.
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